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Professional Service Firms Should Not Overlook
Domestic Production Activity Deduction

ith the end of the year

present, and tax time

looming, it may be
worthwhile to consult with your
tax advisor about the applicabili-
ty and feasibility of claiming the
relatively new, and potentially
valuable, domestic production
activity deduction under Internal
Revenue Code Section 199.

The calculations and record-
keeping required to claim the
deduction can be complex, and
the benefits usually do not out-
weigh the administrative bur-
dens for small companies enti-
tled to claim the deduction.
Nevertheless, experts still
believe the deduction offers sig-
nificant tax opportunities for eli-
gible midsized companies. The
deduction is summarized below.

Section 199 allows a deduc-
tion equal to a specified per-
centage (it increases from 3% in
2006 to 9% in 2010) of the less-
er of something called “qualified
production activities income of
the taxpayer for the taxable
year” or taxable income for the
taxable year. The second ele-
ment can be ignored, as it is
designed to prevent the deduc-
tion from generating a negative
taxable income. The deduction,
which is limited to 50 percent
of a company’s W-2 wages paid,
is available to qualifying C cor-
porations, S corporations, part-
nerships, sole proprietorships,
estates and trusts.

By Dirk Simpson, Esquire

Unfortunately, determining
what is “qualified production
activities income” or QPAI as it
has come to be known can be
difficult. The statute provides
that it equals any excess of the
taxpayer’s “domestic production
gross receipts” for the taxable
year, over the sum of the cost of

The deduction,
which is limited to
50 percent of a
company’s W-2
wages paid, is
available to
qualifying
C corporations,
S corporations,
partnerships, sole
proprietorships,
estates and trusts.

goods sold allocable to those
receipts, other deductions,
expenses, or losses directly allo-
cable to those receipts, and a rat-
able portion of other deduc-
tions, expenses, and losses not
directly allocable to those
receipts or to another class of
income. If you are still processing
that last sentence, the point to be
taken is that you must focus on
“domestic production gross

©2006 Powell, Trachtman, Logan, Carrle & Lombardo, P.C.

This bulletin is intended for general information purposes only and does not
constitute legal advice. The reader should consult with legal counsel to
determine how laws, suggestions and illustrations apply to specific situations.

receipts” or, to use the rapidly
emerging acronym, DPGR.

DPGR are the gross receipts
derived from the production of
personal property in the United
States (this deduction was
designed to reward United
States manufacturers), but it also
includes gross receipts collected
by service firms that:

» Provide engineering
and architectural ser-
vices performed in the
United States.

* Engage in substantial reno-
vation of real property or
infrastructure, such as resi-
dential and commercial
buildings, roads, power
lines, water systems, and
communications within
the United States.

Recent Treasury regulations
clarify that taxpayers wishing to
qualify for the deduction must
generate DPGR from regular
activities defined as construc-
tion by the North American
Industry Classification System.
Additionally, architectural or
engineering services must be
performed in connection with
the construction of real proper-
ty within the United States.
Income from land sales or leas-
ing does not qualify as construc-
tion for the purposes of deter-
mining gross receipts. However,
the regulations offer a safe har-
bor for determining the value of
land, which should greatly
reduce allocation concerns.

We recognize that all of this
may appear technically over-
whelming, but that impression
should not keep you from seek-
ing professional counsel to
explore the potential from this
deduction. We will happily assist
you in the effort.
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Court Finds That Standard AIA
Contractual Limitations Period Waives
Governmental Immunity

To Statutes of Limitation
Neil P. Clain, Jr.

ne of the risks that you

face when working with

a governmental agency
on a construction project is that
your exposure to liability never
ends. However, a Pennsylvania
trial court recently issued two
opinions stating that this open-
ended exposure to liability can
be limited by an appropriately
drafted contract.

When you provide profession-
al design services to a private
sector owner, the law imposes
deadlines upon the owner for
filing claims related to the pro-
ject. First, statutes of limitation
require that claims be filed with-
in a prescribed time period after
the basis of the claim arises; for
example, the statute of limita-
tions for professional negligence
claims requires that claims be
filed within two years (subject

to a “discovery rule” that may
extend the deadline in certain
cases in which the plaintiff nei-
ther knew of its injury nor could
reasonably have been expected
to know of it). Second, the
statute of repose prohibits a
plaintiff from filing a claim based
upon the design of an improve-
ment to real property when the
claim arises more than 12 years
after the completion of the
improvement’s construction.
Governmental agencies are not
typically subject to statutes of lim-
itation or the statute of repose, as
long as the work for which they
are contracting serves a public
purpose. This longstanding doc-
trine, known as nullem tempus
occurrit regi (“time does not run
against the king”), allows govern-
mental agencies to circumvent
the rules that govern time dead-

continued on page 2

A Note From The Editors:

This Bulletin addresses recent
developments affecting Design
Professionals as well as business
concerns as important as the
specific professional and
technical issues they face.
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